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IN THE HIGH COURT OF JUSTICE              AC-2025-LON-00089 
KING’S BENCH DIVISION 
ADMINISTRATIVE COURT 
PLANNING COURT 
 
IN THE MATTER OF A STATUTORY REVIEW UNDER SECTION 288 OF THE TOWN AND 
COUNTRY PLANNING ACT 1990 (AS AMENDED) 
 
BETWEEN: - 
 
    WROTHAM PARISH COUNCIL      Claimant 
 
     
             And  
 
 

(1) THE SECRETARY OF STATE FOR HOUSING 
COMMUNITIES AND LOCAL GOVERNMENT 

(2) MOTO HOSPITALITY LIMITED 
(3) TONBRIDGE AND MALLING BOROUGH COUNCIL  

            Defendants 
 
 

          

               THIRD DEFENDANT’S SKELETON ARGUMENT 

        Hearing on 9 and 10 December 2025  

          

 

References in square brackets are to the Hearing Bundle in the form [HB/Tab/Page]  

Essential reading in addition to the Claimant’s list: TMBC’s AoS [HB/5/71] (5min) 

 

Introduction 

1 In this statutory review, the Third Defendant (TMBC) as Local Planning Authority 

supports the Claimant Parish Council.  

 

2 TMBC refused planning permission by Decision Notice dated 23 February 2024 citing 

harm to the Green Belt and harm to the character and appearance of the area, 

including to the Kent Downs National Landscape Area [HB/13/120]. TMBC appeared 
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at the appeal hearing before the Inspector on 9 and 10 January 2025 resisting the 

grant of planning permission.  

 

3 As explained in its Acknowledgement of Service [HB/5/71] and Letter to the Court in 

relation to Detailed Grounds of Resistance [HB/9/96], these submissions relate to 

Ground 1 only. TMBC’s case at the appeal hearing did not cover the particular matters 

underpinning the Claimant’s other Grounds1. On that basis, TMBC contends that: 

 

- The Inspector erred in misinterpreting the second limb of the Grey Belt test at 

p.73 of the NPPF. 

 

4 TMBC adopts the Factual Background and Legal Framework in the Claimant’s 

Statement of Facts and Grounds [HB/2/11-13]. 

 

Submissions on Ground 1 – misinterpretation of the second limb of the Grey Belt test within 

the Glossary to the NPPF 

 

5 Consideration of the new Grey Belt policy test under para. 155 of the NPPF required 

an assessment of whether the site came within the definition of Grey Belt land.  

 

6 Within the context of the strong policy protection afforded to the Green Belt within 

National Policy, the Claimant is right to refer to the test in the Glossary as setting a 

“threshold” against which to assess the site in the first instance [HB/2/15, para. 22]. 

Development within the Green Belt is inappropriate unless certain exceptions apply 

(para. 154). Under para. 155, particular types of development (the development of 

homes, commercial and other development) in the Green Belt should also not be 

regarded as inappropriate where all of the criteria (a) to (d) are met2.  

 

7 Criterion (a) of para. 155 can only be met if:  

 

 
1 Noting that former Ground 2 (character and appearance) is no longer pursued in this claim [HB/11/102, 
para. 10].  
2 Criterion (d), where applicable.  
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‘The development would utilise grey belt land and …’  

 

8 The second limb of the Glossary definition of ‘Grey Belt’ provides (NPPF, p.73):  

 

‘… ‘Grey belt’ excludes land where the application of the policies relating to the areas 

or assets in footnote 7 (other than Green Belt) would provide a strong reason for 

refusing or restricting development.’  

 

9 That is, where the application of policies protecting areas or assets of particular 

importance provide a strong reason for refusing or restricting development generally, 

land will not come within this part of the Grey Belt definition. It is only if the land can 

be considered to be Grey Belt land that the threshold is met, providing the gateway 

for the criteria in para. 155 to be applied to a specific development.   

 

10 All three parties to the appeal hearing, including the Second Defendant3, agreed that 

this was the proper approach to take when assessing the Grey Belt test.  

 

11 Put simply, nowhere in the Decision Letter does the Inspector assess whether the 

appeal site could be considered to be Grey Belt land by considering whether the 

application of policies protecting e.g. a National Landscape area would provide a 

strong reason for refusing or restricting development generally on this site. 

 

12 Within the section of the Decision Letter dealing with the Grey Belt definition, the only 

part where the Footnote 7 policies are analysed is para. 41 (emphasis added):  

 

‘National Landscapes are one of the protected areas referred to in footnote 7. 

However, it will be seen from the analysis set out earlier that I have found only limited 

and localised harm to the setting of the KDNL and no harm to the special 

characteristics of the views into or out of the Protected Landscape. Notwithstanding 

that the proposal will not conserve and enhance the landscape and its setting 

considered together, I do not consider the identified harm would provide a strong 

reason to refuse or restrict the development.’  

 

 
3 See Second Defendant’s comments on NPPF at [HB/16/134, para. 12] 
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13 On a fair and straightforward reading of this part of the Decision Letter, the Inspector 

was considering whether the application of National Landscape policy would provide 

a strong reason to refuse or restrict this development. It cannot sensibly be said that 

the Inspector was considering whether National Landscape policy would provide a 

strong reason to refuse or restrict development generally.    

 

14 It is that straightforward reading of the Decision Letter which demonstrates that the 

Inspector misinterpreted, and so missed, an important part of the Grey Belt test, 

wrongly referring to the harm caused by the proposal itself when she should have 

considered whether National Landscape policies would provide a strong reason for 

refusing or restricting development generally on this site.  

 

15 It is also that plain reading of the Decision Letter which has led to the First and Second 

Defendants seeking to argue that this part of the assessment is “implicit” or to look 

elsewhere in the Decision Letter, in seeking to argue that this part of the Grey Belt test 

was interpreted and addressed properly. The fact that they have provided different 

explanations for how this part of the Grey Belt test was addressed only serves to 

undermine the strength of their position.  

 

16 First, the fact that the Inspector referred to and set out the Glossary definition of ‘Grey 

Belt’ in para. 39 of the Decision Letter does not assist here. Whilst the principle in 

Jones v Mordue can be acknowledged - that by expressly referring to the policy, the 

starting point is that the policy was properly understood4 - it should be remembered 

that the ‘Grey Belt’ policy was a new concept in NPPF 2024, published in December 

2024, the month before the appeal hearing, causing the Inspector to seek comments 

on its impact [HB/15-17/125-139]. There was no established or settled interpretation 

of Grey Belt policy when the appeal was heard and the decision was taken. In any 

event, there are sufficient contra-indications in para. 41 of the Decision Letter to 

displace any presumption that the policy was properly understood here (see para. 12 

above).  

 

 
4 [2016] 1 WLR 2682 per Sales LJ, at para. 28 
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17 Secondly, it is not clear how consideration of the particular proposal here can be said 

to be “baked in” to the Grey Belt definition such that the Inspector can be said not to 

have misinterpreted the definition (SoS at [HB/3/46, para. 40]). If this part of the 

definition were intended to be met only by an analysis of the particular proposal, then 

the Glossary definition would have excluded land where the application of the 

Footnote 7 policies would provide a strong reason for refusing or restricting “a” or 

“the” development. It does not say that (para. 8 above). If it is only “refusing” that falls 

to be applied in the development control context (by reference to para. 11 of the 

NPPF) much clearer wording would have been used in the Glossary definition to that 

effect. Further, that is not an interpretation or approach taken by the Inspector here, 

when finding that the identified harm would not provide a strong reason ‘to refuse or 

restrict the development’ (para. 41 of the Decision Letter).    

 

18 Thirdly, other parts of the Decision Letter do not show that the Inspector properly 

interpreted and understood the Grey Belt test. In paragraphs 13 and 16 of the Decision 

Letter, the Inspector was comparing the language used in paras. 189 and 190 of the 

NPPF to conclude that national policy was more permissive of development within the 

setting of a National Landscape. But that in no way demonstrates that the Inspector 

understood or considered whether National Landscape policy provided a strong 

reason to restrict development generally on this site. Paragraphs 13 and 16 of the 

Decision Letter do not grapple with this part of the Grey Belt definition and cannot 

fairly be said to, even when the Decision Letter is read with reasonable benevolence5.  

 

19 If the Second Defendant is right that development within the setting of a National 

Landscape cannot as a matter of principle provide a strong reason to refuse or restrict 

development6 then that would have been incorporated into national policy, via a 

footnote or otherwise. That was not a finding of the Inspector, and it cannot fairly be 

read into the Decision Letter.  

 

 
5 Daventry DC v SSCLG [2016] EWCA Civ 1146 at para. 35 
6 [HB/8/86, para. 20] 
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20 Applying Simplex7, it is not possible to say that the outcome would necessarily have 

been the same, if the Inspector had not misinterpreted Grey Belt policy. The First 

Defendant has not argued as much. Whether the site was Grey Belt land was a main 

issue in the context of Green Belt policy (Decision Letter, para. 17(b)). If the site was 

not Grey Belt land, the proposal would have been inappropriate development in the 

Green Belt, requiring the Second Defendant to demonstrate very special 

circumstances to justify it. The Inspector found that the proposal would cause limited 

and localised harm to the setting of the Kent Downs National Landscape and that the 

proposal would not fully accord with the duty to seek to further the purposes of the 

Protected Landscape, as the totality of the landscape would not be conserved or 

enhanced (Decision Letter, para. 38). Given those findings, the Inspector may well 

have found that National Landscape policy would provide a strong reason for refusing 

development generally on this site, had she not misinterpreted what policy required.  

 

21 For the above reasons, TMBC supports the Claimant and invites the Court to quash 

the Decision Letter under Ground 1.  

 

ASITHA RANATUNGA 

17 November 2025 

 

Cornerstone Barristers, 2-3 Gray’s Inn Square, London  

 

 
7 Simplex GE (Holdings) v SOSE (1989) 57 P&CR 306 per Purchas LJ at 327 


